Global Business & Development Law Journal
Volume 9 | Issue 2

Article 3

1-1-1996

Hong Kong's Experience with the New York
Convention: An Introduction
Stephen D. Mau
Hellings Morgan Associates

Follow this and additional works at: https://scholarlycommons.pacific.edu/globe
Part of the International Law Commons
Recommended Citation
Stephen D. Mau, Hong Kong's Experience with the New York Convention: An Introduction, 9 Transnat'l Law. 393 (1996).
Available at: https://scholarlycommons.pacific.edu/globe/vol9/iss2/3

This Article is brought to you for free and open access by the Journals and Law Reviews at Scholarly Commons. It has been accepted for inclusion in
Global Business & Development Law Journal by an authorized editor of Scholarly Commons. For more information, please contact
mgibney@pacific.edu.

Articles
Hong Kong's Experience with the New York Convention:
An Introduction
Stephen D. Mau*
TABLE OF CONTENTS

I. INTRODUCTION ...............................................

394

II. THE N.Y. CONVENTION-HISTORY & COMPARISON WITH THE
GENEVA TREATIES ..........................................

A. Introduction ..........................................
B. History ..............................................
C. Comparisonwith the Geneva Treaties .....................
III. THE NEW YORK CONVENTION-APPLICATION ...................

A.

395
395
395
396
399

Generally ............................................
1. Article I: ForeignArbitralAward ......................
2. Article II: Enforcement ofArbitrationAgreement .........
3. Article IV Requisites for Securing Recognition and
Enforcement ......................................
4. Article V: Refusal ofRecognition and Enforcement ........

404
404

IV. THE NEW YORK CONVENTION-ITS IMPACT UPON HONG KONG ......

404

A. Statutory Law ........................................
B. Procedural/AdministrativeImplementation ..................
C. Case Law ............................................

399
401
403

405
408
409

V. POST 1997 SPECIAL ADMINISTRATIVE REGION .....................

418

VI. SUMMARY AND CONCLUSION ................................

419

*
The author is a U.S. attorney, presently working in Hong Kong as a consultant with Hellings
Morgan Associates handing arbitration matters and construction contract disputes, and, with the offices of
Gregory B. Evans and Associates handling international trade and immigration matters. Formerly he was an
Assistant Professor of Law, City University of Hong Kong; his degress include LL.M. Transnational Business
Practice, University of the Pacific, McGeorge School of Law; JD, University of Connecticut School of Law;
BA Politics, Brandeis University.
The author gratefully acknowledges the advice and assistance given in the preparation of the article by
Mr. Robert Morgan, BA [Hons], LLM, ACIArb, FRSA, Barrister [England & Wales], co-author of
Arbitration, in I HALSBURY'S LAWS OF HONG KONG (Hong Kong, Butterworths Asia 1995), author of
HALSEURY'S ANNOTATED ORDINANCES OF HONG KONG: ARBITRATION ORDINANCE (Hong Kong, Butterworths

Asia 1996).

The TransnationalLawyer / VoL 9
I. INTRODUCION

Hong Kong is commonly recognized as one of the world's premier commercial centres where activities of a local, regional and global scale are conducted
daily. With such a massive number of financial and business transactions
occurring daily, there will be instances of miscommunications, misunderstandings
and disputes arising, some of which are settled amicably and some of which are
not. For those disputes which reach a contested stage, there are several options
available for the disputants. One of these options is arbitration.' With the
international commercial arbitration process, as with litigation, there is the
question of enforcing an arbitral award in a foreign jurisdiction.
The New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 2 [hereinafter Convention] seeks to create a uniform structure
through which a systematic application .at the enforcement stage of the international commercial arbitration process is established.3 Indeed, the Convention
is considered the most important international agreement concerning international
commercial arbitration. 4 The purpose of this article is to provide the reader with
a cursory introduction to this agreement upon which most successful disputants
must rely upon at the concluding phases of the international commercial arbitration process.5
In particular, this article will examine the Convention through its effect upon
arbitral awards brought to Hong Kong for enforcement.6 Firstly, this article will
examine the history of the Convention. Secondly, the Convention's major provisions will be discussed with an emphasis on two crucial stages of the arbitration
process: initiating arbitral proceedings pursuant to a valid arbitration agreement

1. See generally Hong Kong, Hong Kong Arbitration Ordinance, Cap. 341, The Laws of Hong Kong
[hereinafter Arbitration Ordinance].
2.
June 10, 1958,21 U.S.T. 2517.
3.
See generally The New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, June 10, 1958,21 U.S.T. 2517, reprintedin Arbitration Ordinance, supra note 1, sched. 3 [hereinafter
Convention].
4.
See, e.g., J. Gillis Wetter, The PresentStatus of the InternationalCourt ofArbitration of the ICC:
An Appraisal, 1 AM. REV. INT'L ARB. 91 (1990) (stating the New York Convention is "the single most
important pillar on which the edifice of international arbitration rests"). Michael John Mustill, Arbitration:
Historyand Background,6 J. INT'L ARB. 43 (1989) (stating the Convention "perhaps could lay claim to be the
most effective instance of international legislation in the entire history of commercial law."); ALAN REDFERN
& MARTIN HUNTER, INTERNATIONAL COMMERCIAL ARBITRATION 63 (London, Sweet & Maxwell 1991) (stating
"The New York Convention of 1958 is the most important international treaty relating to international
commercial arbitration. Indeed, it may be regarded as one of the major contributing factors to the rapid
development of arbitration as a means of resolving international trade disputes.").
5.

See ALBERT JAN VAN DEN BERG, THE NEw YORK ARBrrRATION CONVENTION OF 1958 (Kluwer

1981) (providing a detailed analysis of the Convention).
6.
See, e.g., I HALSBURY's LAWS OF HONG KONG, Arbitration,paras. 25.199 - 25.204 (Hong Kong,
Butterworths Asia). See generally NEIL KAPLAN ET AL., HONG KONG ARBITRATION: CASES AND MATERIALS

(199 1) .(discussing the enforcement procedures for arbitration awards rendered within Hong Kong).
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and enforcing an arbitral tribunal's award. Thirdly, the Convention's impact upon
arbitration and enforcement of arbitral awards in Hong Kong will be examined.
Finally, a summary and conclusion will be presented.
II. THE N.Y. CONVENTION-HISTORY

& COMPARISON WITH THE

GENEVA

TREATIES
A. Introduction
This section of the article outlines the history of enforcement of arbitral
awards. In particular, this section will review three international documents: the
Geneva Protocol of 1923; the Geneva Convention of 1927 and the New York
Convention of 1958. This overview will provide the parameters within which the
New York Convention is introduced and will serve as the basis for the analysis
of this Convention.
B. History
The United Nations, under the auspices of the UN Economic and Social
Council, convened a "Conference on International Commercial Arbitration"
which adopted the Convention in 1958. The Convention then came into force on
June 7, 1959. The Convention remains open to accession by any state member of
the United Nations or any of its specialized agencies; or by any party to the
Statute of the International Court of Justice; or by any other state invited to
accede by the General Assembly! Since inception by the UN organization,
approximately 125 states or territories have ratified the Convention.8
Prior to the creation of the Convention, there existed two international
agreements to regulate the enforcement of foreign arbitral awards. The first of
these treaties is the Geneva Protocol on Arbitration Clauses of 1923 [hereinafter
Protocol] 9 which had two principal purposes. The first purpose was to ensure the
enforceability of arbitration agreements or clauses. The second purpose was to
ensure that arbitration awards made pursuant to the aforesaid agreement would
be enforced in the territory of the states in which they were made. 0 Each state
party to the Protocol agreed to ensure the enforcement, under its own laws, of

7.
See K.W. PATCHETr, THE NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS: EXPLANATORY DOCUMENTATION PREPARED FOR COMMONWEALTH
JURISDICTIONs 3 (Commonwealth Secretariat 1981).
8.
See Schedule to the Arbitration (Parties to the New York Convention) (Amendment) Order (LN4
of 1995). Hong Kong is a party to the Convention by virtue of the accession of the United Kingdom. See
Arbitration Act of 1975 [c.3].
9.
Sept. 24, 1923, 27 L.N.T.S. 157, reprintedin Arbitration Ordinance, supranote 1, sched. 1.
10. REDFERN & HUNTER, supranote 4, at 61; VAN DEN BERG, supranote 5, at 6.

The TransnationalLawyer Vol. 9
awards made in its territory pursuant to an arbitration agreement covered by the
Protocol."
The second of these treaties is the Geneva Convention on the Execution of
Foreign Arbitral Awards of 1927.2 The objective of this agreement was to
broaden the application of the Protocol to provide for the recognition and enforcement of arbitral awards within the territory of contracting states rather than the
state in which the award was made. 3
The next evolutionary phase in the enforceability of foreign arbitral awards
arrived with the creation of the New York Convention which had several goals. 14
One goal was to address the matter of judicial activism as exercised through intervention in arbitration procedures. Courts had been willing to entertain legal proceedings despite the existence of an arbitration agreement and to assume jurisdiction over issues encompassed in the arbitral agreement rather than granting a
stay 5 [i.e. indirect enforcement of the arbitration clause]. An ancillary purpose
is to obligate the Contracting States' judiciary to recognize the provisions of nondomestic arbitration clauses by denying any access to the courts which otherwise
would be in contravention of the parties' agreement to arbitrate. 6
Another goal of the Convention is to ensure the recognition and/or enforcement of the arbitral tribunal's award. Contracting States are obliged to ensure
equal treatment in terms of recognition and/or enforcement of both non-domestic
and domestic arbitration awards. 7
C. Comparisonwith the Geneva Treaties
The New York Convention has wider applications than the Geneva treaties.'"
The Convention applies to an award made in any other state. The parties are not
subject to the jurisdiction of different Contracting States.

11. REDFERN & HUNTER, supra note 4,at 61-62.
12. Sept. 26, 1927,92 L.N.T.S. 301; reprinted in Arbitration Ordinance, supra note 1, sched. 2.
13. REDFERN & HUNTER, supra note 4, at 62.
14. Note that for practical purposes, the two Geneva treaties are no longer applicable in Hong Kong,
having been superseded by the New York Convention. One source notes that, although these two treaties
remain part of the Hong Kong Arbitration Ordinance, they "can be considered obsolete and may soon be
removed." KAPLAN ET AL., supranote 6, at 232.
15. PATCHETT, supra note 7,at 7; REDPERN & HUNTER, supra note 7, at 5.
16. PATCHETT, supranote 7, at 7.
17. Id.
18. Indeed, Article VII.2 of the Convention replaces both Geneva agreements when accession is made
to the Convention: 'The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva Convention on the
Execution of Foreign Arbitral Awards of 1927 shall cease to have effect between Contracting States on their
becoming bound and to the extent that they become bound, by this Convention." See Arbitration Ordinance,
supranote 1, § 41.
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The Geneva Protocol of 1923 declared as being valid an arbitration "relating
to existing or future differences."' 9 The Geneva Convention of 1927 additionally
required, as a pre-condition for enforcement, that the arbitration agreement be
valid under the applicable law.t ° The New York Convention provides an internationally uniform rule for the form of the arbitration provision; this agreement
must be in writing and may be an arbitral clause in a contract or a separate
arbitration agreement which is signed by the parties or contained in an exchange
of letters or telegrams.2'
The Geneva treaties' application is limited to parties who are subject to the
jurisdiction of the different Contracting States and to arbitral awards rendered or
made in a Contracting State.22 Under the Geneva Convention of 1927, the party
seeking enforcement of its arbitral award has the burden of proving the conditions
necessary for enforcement. One such condition is that the award be "final" in the
country where made ("country of origin"),23 Many courts have interpreted this
condition as requiring leave or permission for enforcement from the appropriate
court of the country of origin. In addition to securing leave from this court located
at the arbitration's venue, leave from the court at the place of enforcement of the
award is needed. This interpretation amounted to duplication of leave for enforcement. 24 Another condition required the constitution of the arbitral tribunal and the
arbitral procedure to be in conformity with the law of the forum country.'
Conversely, the New York Convention applies to any award made in any
other State. This Convention does not require that the parties be subjected to the
jurisdiction of different Contracting States.7Another improvement in comparison
with the Geneva Convention is the abolition of "double exequatur." The New
York Convention provides that an award must be "binding" on the parties,
thereby avoiding the more demanding term "final" as it appears in the Geneva
Convention and its interpreted requirement of "double exequatur.' , 7

19. See VAN DEN BERG, supranote 5, at 9.
20. Id.
21. See Convention,supra note 3, art. 11.2; VANDENBERG, supranote 5, at 9.
22. VAN DEN BERG, supranote 5, at 7.
23. Id.
24. Id. This procedure of obtaining leave from the appropriate court is termed "exequatur" which is
defined as "recognition." As one authority notes:
The New York Convention differs from the Geneva Convention of 1927, which required that to be
enforceable abroad an award had to be "final" in the country where rendered. The choice of the
word "binding" in the New York Convention was intended to eliminate the cumbersome procedure
of "double exequatur," whereby an award required judicial recognition in the country where it was
rendered before it became enforceable abroad.
W. LAWRENCE CRAIG ET AL., INTERNATIONAL CHAMBER OF COMMERCE ARBITRATION 663 (1990).

25. VAN DEN BERG, supranote 5, at 7.
26. Id. at 8.
27. However, a State may limit applicability of the Convention to awards made in other Contracting
States only. Article 1.3 of the New York Convention contains two reservations: reciprocity and legal
commercial relationships. This provision provides:
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Under the Convention, the burden of proof is shifted from the party seeking
enforcement to the party against whom enforcement of an award is sought?8 A
party seeking enforcement must, according to Article IV. 1, supply the original
arbitration agreement [or a duly certified copy thereof] and the duly authenticated
original award [or a duly certified copy thereof]. 29 The other party must prove the
existence of a ground or grounds for refusing to enforce the award, as set out in
Article V. 1.3 °

When signing, ratifying or acceding to this Convention, or notifying extension under article X
hereof, any State may on the basis of reciprocity declare that it will apply the Convention to the
recognition and enforcement of awards made only in the territory of another Contracting State. It
may also declare that it will apply the Convention .only to differences arising out of legal
relationships, whether contractual or not, which are considered as commercial under the national
law of the State making such declaration.
See, e.g., VAN DEN BERG, supra note 5, at 9. The United Kingdom and, through it, Hong Kong, has
implemented only the reciprocity reservation.
28. See, e.g., VAN DEN BERG, supra note 5, at 9.
29. Section 2 of this article provides for the submission of a certified translation of these documents
into an official language of the country in which the award is relied upon. VAN DEN BERG, supra note 5, at 9.
30. Article V.1 provides:
Recognition and enforcement of the award may be refused, at the request of the party against whom
it is invoked, only if that party furnishes to the competent authority when the recognition and
enforcement is sought, proof that (a) the parties to the agreement referred to in article II were, under the law applicable to them,
under some incapacity, or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of the country where the
award was made; or
(b) the party against whom the award is invoked was not given proper notice of the appointment
of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case;
or
(c) the award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on matters submitted to arbitration
can be separated from those not so submitted, that part of the award which contains decisions
on matters submitted to arbitration may be recognized and enforced; or
(d) the composition of the arbitral authority or the arbitral procedure was not in accordance with
the agreement of the parties, or failing such agreement, was not in accordance with the law
of the country where the arbitration took place; or
(e) the award has not yet become binding on the parties, or has been set aside or suspended by
a competent authority of the country in which, or under the law of which, that award was
made.
Convention, supra note 3, art. V.1.
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Article V.23" permits enforcement of a foreign arbitral award to be refused by
a court sua sponte if the subject matter of the dispute is not capable of settlement
by arbitration, or, if the award is contrary to the public policy of that country.32
The court has discretion; it is not mandated to refuse enforcement as international
33
public policy might permit enforcement while domestic public policy might not.
In summary, the Convention attempts to address and to overcome the obstacles and uncertainties found in the implementation of the Geneva agreements.
The Convention's objective is to encourage participation in the international commercial arbitration process by simplifying the enforcement of the agreement to
arbitrate and the implementation of an arbitral award.
1m. THE NEW YORK CONVENTION-APPLICATION
This section offers a brief discussion of the major provisions of the Convention and the purposes and functions of those provisions. Firstly, general comments are presented. This is followed by a discussion of the application of the
substantial articles of this agreement concerning foreign arbitral awards.
A. Generally
The Convention applies to international arbitration agreements made in
writing. 34 The Convention's scope is, however, limited to enforcement of those
31. Article V.2 provides:
Recognition and enforcement of an arbitral award may also be refused if the competent authority
in the country where recognition and enforcement is sought finds that:
(a) the subject matter of the difference is not capable of settlement by arbitration under the law
of that country; or
(b) the recognition or enforcement of the award would be contrary to the public policy of that
country.

Id. art. V.2.
32. VAN DEN BERG, supra note 5, at 9.
33. See, e.g., REDFERN & HUNTER, supra note 4, at 443-46; VAN DEN BERG, supra note 5, at 359-68.
34. Article II provides:
1. Each Contracting State shall recognize an agreement in writing under which the parties
undertake to submit to arbitration all or any differences which have arisen or which may arise
between them in respect of a defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by arbitration.
2.
The term "agreement in writing" shall include an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an exchange of letters or telegrams.
3.
The court of a Contracting State, when seized of an action in a matter in respect of which the
parties have made an agreement within the meaning of this article, [shall,] at the request of
one of the parties, refer the parties to arbitration, unless it finds that the said agreement is null
and void, inoperative or incapable of being performed.
Convention, supra note 3, art. 11. [Author's Note: The term in brackets in Article 11.3 apparently was omitted
in the United Nations Treaty Series and in the Hong Kong Arbitration Ordinance. See VAN DEN BERG, supra
note 3, at 398.]
Article IV provides:
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arbitration agreements coming within its purview under Art. II.35and enforcement
of foreign arbitral awards under Articles I and I through VI
The Convention maintains the principle of party autonomy concerning the
arbitral procedure so that the parties' agreement is paramount. The law of the
forum country regulates the arbitral procedure 6nly in the absence of the parties'
agreement. The Convention also limits judicial control, permitting this judicial
power to be exercised only by a court of the country of enforcement.3 6

To obtain the recognition and enforcement mentioned in the preceding article, the party
applying for recognition and enforcement shall, at the time of the application, supply:
(a) The duly authenticated original award or a duly certified copy thereof;
(b) The original agreement referred to in article II or a duly certified copy thereof.
2.
If the said award or agreement is not made in an official language of the country in which the
award is relied upon, the party applying for recognition and enforcement of the award shall
produce a translation of these documents into such language. The translation shall be certified
by an official or sworn translator or by a diplomatic or consular agent.
Convention, supranote 3, art. IV.
35. VAN DEN BERG, supranote 5, at 10.
Article I provides:
1. This Convention shall apply to the recognition and enforcement of arbitral awards made in
the territory of a State other than the State where the recognition and enforcement of such
awards are sought, and arising out of differences between persons, whether physical or legal.
It shall also apply to arbitral awards not considered as domestic awards in the State where
their recognition and enforcement are sought.
2.
The term "arbitral awards" shall include not only awards made by arbitrators appointed for
each case but also those made by permanent arbitral bodies to which the parties have
submitted.
When signing, ratifying or acceding to this Convention, or notifying extension under article
3.
X hereof, any State may on the basis of reciprocity declare that it will apply the Convention
to the recognition and enforcement of awards made only in the territory of another
Contracting State. It may also declare that it will apply the Convention only to differences
arising out of legal relationships, whether contractual or not, which are considered as
commercial under the national law of the State making such declaration.
Convention, supra note 3, Art. I. See supra note 34 and accompanying text (discussing Articles II and IV);
infra note 38 and accompanying text (discussing Article III); supra notes 30-31 and accompanying text
(discussing Article V).
Article VI provides:
If an application for the setting aside or suspension of the award has been made to a
competent authority referred to in article V (1) (e), the authority before which the award is sought
to be relied upon may, if it considers it proper, adjourn the decision on the enforcement of the
award and may also, on the application of the party claiming enforcement of the award, order the
other party to give suitable security.
Id. art. VI.
36. An exception occurs when the losing party makes an application in the country where the award
was made to set it aside or to suspend its execution. See Convention, supranote 3, arts. V.I (e), VI.
1.
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1. Article I: ForeignArbitralAward
The term "foreign award" is defined as an arbitral award made in a state other
than the state in which recognition and enforcement of such an award is sought. 37
Thus, an award made in any foreign country, whether or not in a Contracting
State, is encompassed by the Convention. This departs from the traditional
concept of the purpose of international conventions which is to regulate relations
only between Contracting States. The Convention introduces the principle of
universality-that awards rendered in either a Contracting or a non-Contracting
State are to be treated similarly.38
This principle of universality is not generally accepted.3 9 Therefore, Article
1.3 grants to Contracting States the authority to limit applicability of the
Convention to the recognition and enforcement of awards made only in another
Contracting State. 40 Because of the increasing number of Contracting States, this
reservation is having diminishing effects on the applicability of the Convention.
However, when selecting a venue for arbitration, parties should nevertheless
ensure that the forum country is a "Contracting State" to the Convention. If an
arbitral award is made in a non-Contracting State, enforcement cannot be
premised upon the Convention in those Contracting States which require
reciprocity.41

37. For the purposes of this article, "What is understood by a foreign award can be found in Article 1.1:
an arbitral award made in the territory of a State other than the State where the recognition and enforcement
of such award is sought." VAN DEN BERG, supranote 5, at 12. Note that this term "foreign award" is not to be
confused with the identical term in section 2(1) of the Arbitration Ordinance which refers to awards to which
the Geneva provisions apply.
38. VAN DEN BERG, supra note 5, at 12.
Art. I provides:
Each Contracting State shall recognize arbitral awards as binding and enforce them in accordance with
the rules of procedure of the territory where the award is relied upon, under the conditions laid down in
the following articles. There shall not be imposed substantially more onerous conditions or higher fees
or charges on the recognition or enforcement of arbitral awards to which this Convention applies than
are imposed on the recognition or enforcement of domestic arbitral awards.
Convention, supranote 3, art. III.
39. VAN DEN BERG, supra note 5, at 12. As of 1993,78 of 124 Contracting States [including dependent
territories of Contracting States] have exercised the privilege of invoking the Reciprocity Reservation. See
KAPLAN ET AL., supra note 6, at 503-05.
40. See supra note 24 and accompanying text (regarding the Convention and the avoidance of "double
exequatur").
41. VANDENBERG, supra note 5, at 13.
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The Convention's applicability does not depend on a party's nationality.
Abolition of the nationality condition means, e.g., that a U.S.'court will apply the
Convention's provisions to an award made in France between a U.S. corporation
and an Ethiopian party, even though Ethiopia is not a Contracting State.4 3 The
Convention is thus applicable to situations where the award is made abroad in an
arbitration between parties of the same nationality."
The Convention is also applied to awards not considered to be "domestic"
awards in the State where recognition and enforcement is sought.4 5 The Convention applies to international awards and does not contain any indication that
the underlying transaction must be international.46 The advent of the UNCITRAL
Model Law on International Commercial Arbitration47 provides import to this
criterion.4 8 Article 1.1 of the Convention states that the first criterion applies in all
cases where an award is made in another State, regardless of the applicable
arbitration law.49 The second criterion will be applicable only if the appropriate
court considers the award as "domestic." 50 A court has discretion whether to

42. Id. at 15. CRAIG ET AL., supra note 24, at 660-61 states:
The Convention follows a territorial approach with respect to awards, looking to the locality of the
arbitral proceedings, and covering awards rendered in a country other than the country where
enforcement is sought. The parties need not be nationals of contracting States.
This geographical reciprocity looks to the place where the award is rendered, unlike the European
Convention ... which looks principally to the parties' nationalities.
Id.
43. VAN DEN BERG, supranote 5, at 15.
44. This satisfies the criterion that 'This Convention shall apply to... arbitral awards made in the
territory of a State other than the State where the recognition and enforcement... [is] sought." Convention,
supra note 3, art. 1.1. See, e.g., VAN DEN BERG, supra note 5, at 15.
45. Another criterion in Article 1.1 provides that the Convention "shall also apply to*arbitral awards not
considered as domestic awards in the State where their recognition and enforcement are sought."
46. VAN DEN BERG, supra note 5, at 17.
47. 24 I.L.M. 1302 (1985), reprinted in Arbitration Ordinance, supra note 1, sched. 5 [hereinafter
Model Law].
48. This is due to the UNCITRAL Model Law providing that:
(1) An arbitration is international if:
(b) one of the following places is situated outside the State in which the parties have their
places of business:
(ii) any place where a substantial part of the obligations of the commercial relationship
is to be performed or the place with which the subject-matter of the dispute is most
closely connected; or
(c) the parties have expressly agreed that the subject-matter of the arbitration agreement
relates to more than one country.
Model Law, supra note 47, art. I(3)(b)(ii),(c). For the purposes of this article, this author has adopted van den
Berg's use of the phrase "criterion." The "first criterion" refers to whether an award was made in another
Contracting State. The "second criterion" refers to whether an award is to be considered as a domestic award.
See VAN DEN BERG, supranote 5, at 22.
49. See VAN DEN BERG, supranote 5, at 24.
50. See id. at 22-25.
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apply the second criterion. 51 The Convention codifies the principle of interthat a national court should not interfere with the
national commercial arbitration
52
substance of the arbitration.
2. Article II: EnforcementofArbitrationAgreement
Article 11.3 regulates enforcement of an arbitration agreement which
provides:
The court of a Contracting State, when seized of an action in a matter in
respect of which the parties have made an agreement within the meaning
of this article, at the request of one of the parties, [shall] 3 refer the
parties to arbitration, unless it finds the said agreement to be null and
void, inoperative, or incapable of being performed N
If the arbitration agreement provides for arbitration in another state, the
Convention remains applicable for the enforcement of the arbitral agreement 55
If the forum country, selected as the venue pursuant to the invoked arbitration
agreement, has exercised the reciprocity reservation in Article 1.3, the arbitral
agreement can be enforced under the Convention only if the forum nation is a
contracting state to the Convention. 56In either case, neither the parties' nationality
nor the internationality of the agreement's subject matter is material.5 7 If the arbitration clause provides for arbitration in a nation where the agreement was made,
Convention Article 11.3 applies if one party is a foreign national, or if the
underlying transaction is international5 8

51. Id. at 25.
52. See, e.g., PATCHEIT, supra note 7, at 6-7.
53. This term has been omitted in several texts on international arbitration. See supranote 34 (noting
the omission of the word "shall").
54. See VAN DEN BERG, supra note 5, at 56.
55. See id. at 57.
56. See generally id. at 56-71.
57. Id.
58. Id. The Model Law provides:
(3) An arbitration is international if:
(a) the parties to an arbitration agreement have, at the time of the conclusion of that
agreement, their places of business in different States; or
(b) one of the following places is situated outside the State in which the parties have
their places of business:
(I) the place of arbitration if determined in, or pursuant to, the arbitration
agreement;
(ii) any place where a substantial part of the obligations of the commercial
relationship is to be performed or the place with which the subject-matter of
the dispute is most closely connected; or.
(c) the parties have expressly agreed that the subject-matter of the arbitration agreement
relates to more than one country.

403
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3. Article IV: Requisitesfor Securing Recognition and Enforcement
To enforce an award, production of the following is required:
(a) a duly authenticated award or duly signed certified copy of the
award; and
(b) the original agreement referred to in Article II or a duly certified
copy thereof, (and if these documents are in foreign language, their
translation).5 9
The party seeking enforcement has the option to have the translation certified
by an official or sworn translator of the country where the award was made, or of
the country where the enforcement is sought, or by a diplomat or a consular agent
of either country.
4. Article V: Refusal ofRecognition and Enforcement
This section of the Convention provides the grounds upon which refusal of
6
recognition or enforcement may be based.WArticle
V.1 provides the five grounds,
any one of which the party objecting to the recognition or enforcement must
prove in order to avoid the arbitral award. Article V.2 provides the two grounds
upon which the competent court in the place where enforcement is sought may,
sua sponte, refuse recognition or enforcement of the arbitral award.
As Article V of the Convention has been adopted into the Hong Kong
Arbitration Ordinance, 6' Article V will be discussed infra in the context of Hong
Kong's interpretation and application of these grounds for refusing to recognize
or to enforce an arbitral award.
IV. THE NEW YORK CONVENTION-ITS IMPACT UPON HONG KONG

In this section of the paper, the Convention's effect upon the Territory is
reviewed. Firstly, the consequences of the United Kingdom's extension of the
Convention to Hong Kong in terms of statutory law will be presented. Secondly,
the judicial implementation and interpretation of that statutory law will be set
forth.

Model Law, supra note 47, art. 1(3).
59. Arbitration Ordinance, supra note 1, § 43.
60. See supra notes 30 and 31 (providing the text of Articles V.1 and V.2).
61. See Arbitration Ordinance, supra note 1, § 44.
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A. Statutory Law
When the United Kingdom ratified the Convention in 1975, it made a
Reciprocity Reservation 62 under Article 1.3. Hong Kong, a Crown territory of the
United Kingdom, becomes a party to any convention or treaty to which the U.K.
has acceded and has extended to Hong Kong. These conventions are:
i) Geneva Protocol on Arbitration Clauses of 1923;
ii) Geneva Convention on the Execution of Foreign Arbitral Awards of
1927;
iii) New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards of 1958 and extended its applicability and
coverage to Hong Kong in April 1977;
iv) The Washington Convention on the Settlement of Investment
Disputes (ICSID) between States and Nationals of other States of
1965.63
With only minor changes, the UNCITRAL Model Law on International
Commercial Arbitration [hereinafter Model Law] was adopted to govern international arbitrations conducted in Hong Kong. 64 It was effective on April 1,
1990,61 provided that the parties have not opted out of its provisions.6 However,

62. See supranote 27 (providing the text of the reciprocity provision).
63. 575 U.N.T.S. 160 (1966).
64. As the UNCITRAL Model Law is not an international convention, its adoption is within the Hong
Kong Government's normal law-making powers.
65. KAPLAN ET AL., supra note 6, at 172. These minor changes are noted as follows:
1. Arbitration (Amendment) (No. 2) Ordinance of 1989, §34C(2), Costs and Interest:
Article 1(1) of the UNCITRAL Model Law shall not have the effect of limiting the application of
the UNCITRAL Model Law to international commercial arbitration.
2. Arbitration (Amendment) (No. 2) Ordinance of 1989, §34C(1):
An arbitration agreement and arbitration to which this part applies are governed by chapters I-VII
of the UNCITRAL Model Law.
3. Arbitration (Amendment) (No. 2) Ordinance of 1989, §34D:
(1) For the avoidance of doubt it is declared that in the case of an arbitration governed by
the UNCITRAL Model Law, unless it is otherwise agreed by the parties, (a) the costs of the reference and award shall be in the discretion of the arbitral tribunal,
which may make such orders for the assessment and payment of those costs as it thinks
fit; and

(b)

(2)
4.

the arbitral tribunal may, if it thinks fit, award interest at such rate as it thinks fit (I) on any sum which is the subject of the reference but which is paid before the
award, for such period ending not later than the date of payment as it thinks fit;
and
(ii) on any sum which it awards, for such period ending not later than the date of
payment of that sum as it thinks fit.
In this section, "arbitral tribunal" has the same meaning as in article 2 of the UNCITRAL Model
Law"
Arbitration (Amendment) (No. 2) Ordinance of 1989, §2(3):
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Hong Kong did not adopt Chapter VI1 7 of the Model Law which contains the
provisions for recognition and enforcement. Because of theConvention's reciprocity reservation which the United Kingdom extended to Hong Kong, a conflict
would have arisen between the Model Law and the Convention provisions. Nonetheless, the Model Law's provisions for setting aside an arbitration award largely
replicate the Convention's provisions, thus creating a seamless and uniform
approach to international arbitration law! s
Chapter VIII, Art. 35 of the Model Law requires an arbitral award to be
binding regardless of the country in which it was rendered. This provision is
inconsistent with the reciprocity reservation made by the United Kingdom [and
extended to Hong Kong] to the Convention.69 Chapter VIII, Art. 36 of the Model
Law, setting out grounds for refusing enforcement, is similar to that of the
Convention. 70
Section 2(1) of The Hong Kong Arbitration Ordinance defines the term
"Convention award" to be an award made pursuant to an arbitration agreement
in a state or a territory, other than Hong Kong, which is a party to the Convention.7' A "Convention award" may be enforced in Hong Kong either by
commencing an action or in the same manner as an arbitrator's award in Hong
Kong. 72

In interpreting and applying the provisions of the UNCITRAL Model Law, regard shall
be had to its international origin and to the need for uniformity in its interpretation, and
regard may be had to the documents specified in the Sixth Schedule.
Id. at 174.
66. See, e.g., Arbitration Ordinance, supranote 1, §§ 2M, 34A.
67. See KAPLAN ET AL., supranote 6, at 172-89 (discussing Articles 35 and 36).
68. See, e.g., Arbitration Ordinance, supra note 1, § 2(3); Michael F. Hoellering, The UNCITRAL Model
Law on InternationalCommercialArbitration,20 INT'L LAW. 327,329 (1986); UNCITRAL MODEL LAW ON
INTERNATIONAL COMMERCIAL ARBITRATION: NOTE BY THE SECRETARIAT paras. 45-47 (Vienna 1985)
reprintedin MERKiN, ARBITRATION LAW app. D-259 (1991).
69. See, e.g., KAPLAN ET AL., supra note 6, at 174-75.
70. See id.. at 175.
71. Robert T. Greig & Neil Kaplan, Hong Kong, in INTERNATIONAL HANDBOOK ON COMMERCIAL
ARBITRATION 25 (1984). Section 2 of the Arbitration Ordinance provides:
"Convention award" means an award to which Part IV applies, namely, an award made in
pursuance of an arbitration agreement in a State or territory, other than Hong Kong, which is a party
to the Convention.
Arbitration Ordinance, supra note 1, § 2.
72. Greig & Kaplan, supra note 70, at 26. See KAPLANETAL., supranote 6, at 191-202 (regarding the
enforcement of the award). Section 42 of the Arbitration Ordinance provides:
(1) A Convention award shall, subject to this Part, be enforceable either by action or in the same
manner as the award of an arbitrator is enforceable by virtue of section 2H.
(2) Any Convention award which would be enforceable under this Part shall be treated as binding
for all purposes on the persons as between whom it was made, and may accordingly be relied on
by any of those persons by way of defence, set off or otherwise in any legal proceedings in Hong
Kong and any reference in this Part to enforcing a Convention award shall be construed as
including references to relying on such an award.
Arbitration Ordinance, supra note I, § 42. Section 2H of the Arbitration Ordinance provides:
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In order to enforce an arbitration award, a party must produce a duly
authenticated original or certified copy of the same and the original or certified
copy of the arbitral clause or agreement [and, if the award is in a language other
73
than English, a certified translation].
A Convention award may be denied enforcement premised on the following
reasons: a party to the arbitration agreement was under some incapacity; the
arbitration agreement is invalid; a party was not given proper notice of the
appointment of an arbitrator or of the arbitration proceedings or was otherwise
unable to present its case; the award exceeds the scope of the arbitration submission agreement; the composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties or with the forum
country's law; or the award has not yet become binding on the parties, or has
been set aside or suspended by a competent authority of the country in which, or
under the law of which, the award was made. 74 The enforcement of a Convention

An award on an arbitration agreement may, by leave of the Court or a judge thereof, be enforced
in the same manner as a judgment or order to the same effect, and where leave is so given,
judgment may be entered in terms of the award.
rd. § 2H.
73. Greig & Kaplan, supranote 70, at 26. Section 43 of the Arbitration Ordinance provides:
The party seeking to enforce a Convention award must produce(a) the duly authenticated original award or a duly certified copy of it; and
(b) the original of the arbitration agreement or a duly certified copy of it; and
(c) where the award or agreement is in a foreign language, a translation of it certified by an
official or sworn translator orby a diplomatic or consular agent.
Arbitration Ordinance, supranote 1, § 43.
74. Greig & Kaplan, supra note 70, at 26. Section 44 of the Arbitration Ordinance provides:
(1) Enforcement of a Convention award shall not be refused except in the cases mentioned in this
section.
(2) Enforcement of a Convention award may be refused if the person against whom it is invoked
proves(a) that a party to the arbitration agreement was (under the law applicable to him) under
some incapacity; or
(b) that the arbitration agreement was not valid under the law to which the parties subjected
it or, failing any indication thereon, under the law of the country where the award was
made; or
(c) that he was not given proper notice of the appointment of the arbitrator or of the
arbitration proceedings or was otherwise unable to present his case; or
(d) subject to subsection (4), that the award deals with a difference not contemplated by or
not falling within the terms of the submission to arbitration or contains decisions on
matters beyond the scope of the submission to arbitration; or
(e) that the composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties or, failing such agreement, with the law
of the country where the arbitration took place; or
(f) that the award has not yet become binding on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law of which,
it was made.
(3) Enforcement of a Convention award may also be refused if the award is in respect of a matter
which is not capable of settlement by arbitration, or if it would be contrary to public policy
to enforce the award.
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award may also be refused if the tribunal's decision concerns a subject matter
incapable of settlement by arbitration, or if it would be antithetical to the enforcing country's public policy to enforce the award.7 5
B. Procedural/AdministrativeImplementation
This section contains a brief introduction of the relevant court procedural
rules to implement the statutory legislation. Two provisions are set forth below.
In the next section pertaining to case law, reference will be made to some of these
provisions.
Hong Kong's then-Acting Chief Justice, Alan Huggins, promulgated a
"Practice Direction" 76 on August 2, 1986. This "Practice Direction" created a
"High Court Construction List" which is designed "to facilitate the disposal of
specialised classes of civil action" including "[a]pplications under Order 73,
Rules of the Supreme Court." The Territory's present Chief Justice, Sir T. L.
Yang, promulgated an updated "Practice Direction"'77 on May 10, 1993. The latest
"Practice Direction" reflects the expanding importance of arbitration in Hong
Kong by establishing a High Court "Construction and Arbitration List" with the
same objectives as the original "Practice Direction" which established the High
Court's "Construction List".
Order 73 Rules of the Supreme Court, entitled "Arbitration Proceedings,"
contains the court's procedural rules relating to arbitration matters. In particular,
Order 73, rule 10 provides the procedural regulations pertaining to the enforcement of awards under section 2H of Hong Kong's Arbitration Ordinance. 78Thus,
any application seeking enforcement of a Convention award should therefore be
directed to the Judge in charge of the Construction and Arbitration List.
The procedural requirements to secure enforcement are found in the rules
contained within Order 73. Of note is rule 10(1)79 which permits an application

(4)

A Convention award which contains decisions on matters not submitted to arbitration may
be enforced to the extent that it contains decisions on matters submitted to arbitration which
can be separated from those on matters not so submitted.
(5) Where an application for the setting aside or suspension of a Convention award has been
made to such a competent authority as is mentioned in subsection (2)(f), the court before
which enforcement of the award is sought may, if it thinks fit, adjourn the proceedings and
may, on the application of the party seeking to enforce the award, order the other party to give
security.
Arbitration Ordinance, supra note 1, § 44.
75. Greig & Kaplan, supra note 70, at 26.
76. See KAPLAN ET AL., supra note 6, at 457.
77. See id. at518.
78. See Arbitration Ordinance, supra note 1, § 2H.
79. Order 73, rule 10 is headed "Enforcement of settlement agreement under section 2A(4) of the
Arbitration Ordinance or of award under section 2H of that Ordinance," the relevant sections of which state:
10. (1) An application for leave...
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for leave to enforce an arbitral award to be made ex parte but the Court hearing
the application may require a summons to be issued. The Court order granting
leave to enforce the arbitral award must be served on the recalcitrant party, who
has an opportunity to apply to the court for that leave to be set aside. 80 Frivolous
or otherwise unmeritorious application to set aside leave to enforce an arbitral
award may incur indemnity costs!'
C. Case Law
This section reviews a sample of some of the many Hong Kong arbitration
enforcement actions brought before the Territory's judiciary to be decided
pursuant to the Convention.82 The first set of cases reviews the High Court's
philosophy toward enforcement of foreign arbitral awards.
WernerA. Bock KG v. The N's Co. Ltd.,83 involved a buyer refusing to accept
delivery of goods from the defendant, claiming defective goods.84 Under the
parties' contract, the dispute was to be submitted to the Hamburg Chamber of
Commerce with each party appointing one arbitrator. Only if the two arbitrators
failed to reach a decision, were the arbitrators to appoint an umpire. Under the

(b) under section 2H of that Ordinance to enforce an award on an arbitration agreement,
in the same manner as ajudgment or order may be made ex parte but the Court hearing
the application may direct a summons to be issued.
(2) If the Court directs a summons to be issued, the summons shall be an
originating summons which shall be in Form No. 10 in Appendix A.
Order 73, rule 10 [CAP 4 s.lA].
Note that the party seeking enforcement must apply ex parte. It is for the Court, not the applicant, to decide
whether the application should be made by summons. See Zhejiang Province Garment Import and Export Co.
v. Siemssen & Co. (Hong Kong) Trading Ltd., [1993] ADRLJ 183.
80. Order 73, rule 10 provides:
(4) An order giving leave must be drawn up by or on behalf of the creditor [the party
applying for leave to enforce an arbitral award] and must be served on the debtor by
delivering a copy to him personally or by sending a copy to him at his usual or last
known place of abode or business or in such other manner as the Court may direct.
(5) Service of the order out of the jurisdiction is permissible without leave...
(6) Within 14 days after service of the order or, if the order is to be served out of the
jurisdiction, within such other period as the Court may fix, the debtor may apply to setaside
the order and the settlement agreement or award shall not be enforced until after the
expiration of that period or, if the debtor applies within that period to set aside the order, until
after the application is finally disposed of.
(7) The copy of the order served on the debtor shall state the effect of paragraph (6).
Order 73, rule 10 [CAP 4 s.IA].
81. China Xinxing Corp. v. Mid-Point Development Ltd., [1993] 1 HKC 629; Anhui Provincial
Chemicals Import and Export Corp. v. Hua Qing (Hong Kong) Development Ltd., (unreported, 19 Oct. 1993;
MP 1748/1993).
82. For a complete review of cases, see HALSBURY'S LAWS OF HONG KONG, supranote 4, paras. 25.199
-%25.204;

see also MORGAN, HALSBURY'S

ANNOTATED ORDINANCES OF HONG KONG: ARBITRATION

ORDINANCE (Hong Kong, Butterworths Asia 1996).
83. [1978] 1 HKLR 281.
84. Id.
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Hamburg Chamber of Commerce regulations, the burden of proof rests with the
defendant.
The defendant failed to appoint its arbitrator after receiving proper notice of
the proceedings. Under its regulations, the Hamburg Chamber of Commerce
appointed an arbitrator. The two arbitrators immediately appointed an umpire,
contrary to the parties' agreement, but without any objections by the defendant.
This tribunal rendered its award in favour of the plaintiff. The plaintiff then
sought leave to enforce the arbitral award in Hong Kong.
This case raised several issues; the ones pertinent to this article are: whether
the constitution of the arbitral tribunal was in accordance with the parties' agreement; whether the shifting of the burden of proof to the defendant from the
plaintiff was proper; and whether public policy was violated when the arbitrators
allegedly failed to apply the proper law of the contract.
The Court of Appeal held that, although the methodology utilized to constitute the arbitral tribunal was irregular, no possible prejudice had resulted to the
defendant.85 The court further opined that the burden of proof had no relevance
as to the composition of the arbitral tribunal and the imposition upon the defendant to prove the goods not to be defective was.not unconscionable. 86 As for the
defendant's public policy argument, the court noted that "'public policy' must not
be extended to include every conceivable kind of error.""
In sum, the Court of Appeal, inter alia,agreed with plaintiff's position and
held that the whole tenor of Part IV of the Hong Kong Arbitration Ordinance is
to discourage unmeritorious technical points and to uphold Convention awards
except where complaints of substance can be made good.88
J. J. Agro Industries (P)Ltd. (afirm) v. Texuna Int'l Ltd.,89 involved a complicated series of transactions between two Indian trading companies. 90 An
arbitral award was made in favour of the plaintiff. At issue was the validity of a
portion of that award and whether enforcement of the non-contested portion of
the award should be granted. The High Court held that severability of an arbitral
award is possible and is recognized in Section 44.4 of the Arbitration Ordi92
nance. 9' Additionally, Mr. Justice Kaplan cited the language in WernerA. Bock,
that the "whole tenor of Part IV of the Arbitration Ordinance is to discourage
unmeritorious technical points and to uphold Convention awards'except where

85.
86.
87.
88.
1 HKLR
89.
90.
91.
92.

Id. at 284.
Id. at 284-85.
Id. at 286.
Id. at 285; see also KAPLAN ET AL.. supra note 6, at 203-04 (discussing Werner A. Bock, [1978]
281).
[1992] 2 HKLR 391.
Id.
Id. at 399 (citing Werner A. Bock, [1978] 1 HKLR at 285).
[1978] 1 HKLR 281.
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complaints of substance can be made good."'93 The Court continued, "It would in
my judgment be contrary to the whole spirit of the Convention and the Ordinance
if enforcement were to be' 94refused in respect of a severable part of an award which
has never been in issue.
Thus, in the Agro case, the High Court again demonstrated its intent to support fully the international commercial arbitration process and to restrict or to provide only narrow grounds for refusing to enforce the whole of an award. Mr.
Justice Kaplan stated, "The policy of the courts in modem time has been supportive of the arbitral process. Legislation has been introduced to limit court interference on the merits in domestic cases without leave. In international cases there
is now the Model Law which does not permit any court interference on the merits.
Arbitration is the preferred method
of dispute resolution in many areas both
'95
internationally and domestically.
China Nanhai Oil Joint Serv. Corp. Shenzhen Branch v. Gee Tai Holdings
Co. Ltd., 9 6involved several issues relating to the validity of an arbitration award
made in China.97 The relevant issue concerned the jurisdiction and the validity
of the composition of the arbitral tribunal. 98 The parties agreed to arbitration, in
the event of a dispute, to be heard under the auspices of CIETAC's predecessor,
the "Foreign Trade Arbitration Commission of the China Council for the

93. Id. at 400.
94. Id.
95. Id. at 398.
96. [1994] 3 HKC 375.
97. Id.
98. Id. at 382. A corollary issue concerned the question of estoppel, that is whether a party can be heard
to complain after participating in an arbitration upon which an award is made and enforcement proceedings
begun. The court decided this issue thus:
If the doctrine of estoppel can apply to arguments over the written form of the arbitration agreement
under Article 11(2), then I fail to see why it cannot also apply to the grounds of opposition set out
in Article V. It strikes me as quite unfair for a party to appreciate that there might be something
wrong with the composition of the tribunal yet not make any formal submission whatsoever to the
tribunal about its own jurisdiction, or to the arbitration commission which constituted the tribunal
and then to proceed to fight the case on the merits and then two years after the award attempt to
nullify the whole proceedings on the grounds that the arbitrators were chosen from the wrong
CIEIAC list. ... even if a ground of opposition is proved, there is still a residual discretion left in
the enforcing court to enforce nonetheless. This shows that the grounds of opposition are not to be
inflexibly applied. The residual discretion enables the enforcing court to achieve a just result.. .If
the enforcing court was obliged to refuse enforcement in the event of the establishing of a ground
of opposition, I believe that it would be far harder to import the doctrine of estoppel. But a
discretion there is, and I for myself am prepared to hold that on a true construction of the
Convention there is indeed a duty of good faith which in the circumstances of this case required the
Defendant to bring to the notice of the full tribunal or the CIETAC Commission in Beijing its
objections to the formation of this particular arbitral tribunal. Its failure to do so and its obvious
policy of keeping this point up its sleeve to be pulled out only if the arbitration was lost, is not one
that I find consistent with the obligation of good faith nor with any notions of justice and fair play.
Id. at 386-87.
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Promotion of International Trade, Peking." A dispute arose and was presented to
the Shenzhen branch of CIETAC rather than the Beijing branch. 9
Counsel for the defendant informally notified CIETAC in Shenzhen that the
arbitration should be held under the auspices of CIETAC in Beijing.'00 Shenzhen
CIETAC claimed to have jurisdiction. 0' t Counsel for the defendant did not further
challenge the jurisdiction of the tribunal either formally before the Shenzhen
CIETAC or communicate the jurisdiction issue to CIETAC in Beijing.'2 Rather,
the High Court, found that:
[i]nstead, the Defendant took part in the arbitration and was fully
represented throughout. I have seen no document or statement to the
effect that the Defendant took part in the arbitration without prejudice to
its contention that the Shenzhen Commission and the arbitrator appointed
thereby had no jurisdiction over this dispute.., there is evidence that
this jurisdictional issue was raised with the arbitral tribunal itself nor
were they were [sic] invited to consider it as a tribunal. All that was done
was to raise the issue with one of the three members of the tribunal. 03
This point is an issue because at the time of the arbitration proceedings there
was no unified panel of arbitrators. Each CIETAC venue maintained its own
panel of arbitrators."' 4 As the court noted, "It is not without significance that none
of the three arbitrators in this case were on the 1990 list of Beijing arbitrators.
Two of them are on the 1994 unified list. The arbitrator appointed by the Commission [in Shenzhen] for the defendant does not appear on the 1994 list."10 5 The
court continued:
I am satisfied that in 1989 the Shenzhen Sub-Commission [of CIETAC]
kept its own list of arbitrators. If an arbitrator was on the Shenzhen list
but not on the Beijing list, then he/she was not qualified to arbitrate in

99. As the dispute arose in 1989, the arbitration was conducted under the former rules [whether
CIETAC's Provisional Rules of Procedure or the 1988 CIETAC Rules applied to this arbitration was another
issue addressed by the High Court] and the arbitrators were selected from the Shenzhen list which was at that
time independent of the Beijing list of arbitrators. As the court noted, "On 21st June 1988, the State Council
of the People's Republic of China changed the [Foreign Economic and Trade Arbitration] Commission's name
to the China International Economic And Trade Arbitration Commission. It may be useful to point out that
challenges to enforcement based on the change of name have met with a singular lack of success." Id. at 379.
See Guangdong New Technology Import & Export Corp. Jiangmen Branch v. Chiu Shing t/a BC Property &
Trading Co., [1991] 2 HKC 459; Shenzhen Nan Da Industrial v. FM International Ltd., [1992] 1 HKC 328.
100. [1994] 3 HKC at 375.
101. Id.
102. Id.
103. Id. at 378-79.
104. Id. at 375.
105. Id. at 382.
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Beijing and vice versa.... I agree that the conclusion is a little strange,

given that we are dealing with a single Arbitration Commission but I
have to have regard to the way in which these problems are considered
in China and must not impose my own method of solving this dilemma.
If a Chinese Court is not prepared to hold that a clause providing for
arbitration at CIETAC, Guangdong, is a sufficient reference to include
CIETAC Shenzhen, then I am quite satisfied that a Chinese Court would
not be impressed with a Shenzhen arbitrator dealing with a dispute in
which the parties had agreed on CIETAC in Beijing and where one of the
appointed arbitrators was not even on the Beijing list.
I conclude, therefore, somewhat reluctantly, that technically the
arbitrators did not have jurisdiction to decide this dispute and that in all
the circumstances of this case the ground specified in the section has
been made out. I say technically because the parties did agree to have a
CIETAC Arbitration and that is what they got even though it was held at
a place within China not specified in the contract and by arbitrators who
apparently were not on the Beijing list.' 6
However, despite the foregoing, the court concluded that the arbitral award
should be enforced. 0 7 The court reasoned:
The parties agreed on a CIETAC Arbitration under CIETAC Rules. They
got it.
CIETAC, Shenzhen, is a sub-commission of CIETAC in Beijing. The
Defendants participated in the arbitration and have raised no other
grounds whatsoever which go to the procedure of the arbitration or the
substance of the award. Had they won, they would not have complained.
Further, I am quite satisfied.., that no one would be placed on the
arbitration panel of the Shenzhen Sub-Commission without the approval
of the Commission in Beijing. It was, after all, CIETAC which is headquartered in Beijing that set up the Shenzhen Sub-Commission...
I am quite satisfied that the Defendants got What they agreed in their
contract in the sense that they got an arbitration conducted by 3 Chinese
arbitrators under CIETAC Rules. To exercise my discretion against
enforcement on the facts of this case would be a travesty of justice. Had

106. Id. at 382-83.
107. Id. at 389.
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I thought that the Defendants' rights had been violated in any material
way, I would, of course, have taken a different view. However, this is an
obvious case where the court can exercise its discretion to enforce the
award notwithstanding a ground of opposition in the Convention being
made out. This conclusion is, in my judgement, quite consistent with the
pro enforcement bias of the Convention and the pro enforcement attitude
of most enforcing courts around the world. 08
In summary, ChinaNanhai Oil JointServ. Corp. Shenzhen Branch109 demonstrates the High Court's intent to uphold and enforce foreign arbitral awards, even
if a non-substantive technical ground for refusing enforcement under the
Convention be proved. The court will exercise its discretion in light of the totality
of the circumstances of each case.
In one case, the High Court did decline to enforce judgment. PaklitoInvestment Ltd. v. Klockner EastAsia Ltd.," 0 a case originating in 1991 with judgment
delivered in January of 1993, involved a CIETAC arbitration where the arbitral
tribunal appointed its own experts to examine the quality of the steel coils in
dispute.' The pertinent issue for the purposes of this section revolved around the
defendant's right to examine the expert. Mr. Justice Kaplan sets forth the rationale
leading to the conclusion that the defendants were deprived of equal and fair
treatment premised upon the lack
of opportunity to examine or to challenge or to
2
rebut the tribunal's experts."
I must of course take into account that these parties agreed on a CIETAC
arbitration and that therefore they must be deemed to take Chinese
arbitral practices and procedures as they find them.
I must also take into account that when applying the terms of s.44 which
give rise to Hong Kong's New York Convention obligations I am also to
have regard to the principles of due process in Hong Kong.
I have no doubt whatsoever that a serious procedural irregularity
occurred and that on reflection the arbitral tribunal would recognize it as
such.

108.
109.
110.
111.
112.

Id. at 388.
Id. at 375.
[199312 HKLR 39.
Id.
Id. at 49-50.
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It is clear that the Tribunal relied on these reports and that the Defendants
were given no chance to deal with this very different case which
suddenly presented itself. The Defendants should have been given an
opportunity to deal with this new evidence. They asked for such an
opportunity

Taking all the matters canvassed by both sides into account I have come
to the very clear conclusion that the Defendants were prevented from
presenting their case and they have thus made out the grounds set out in
s.44(2) (c) of the Arbitration Ordinance. The Defendants were denied a
fair and equal opportunity of being heard.
What is required is equal and fair treatment and this most unfortunately
did not happen."'
This irregularity constitutes sufficient grounds to deny enforcement of the
arbitral award. The court further states:
[Public policy] was referred to but it is clearly irrelevant. If the
Defendants do not establish that they were prevented from presenting
their case, the question of public policy does not enter the equation. If the
Defendants established this ground then public policy is irrelevant. The
public policy defence is construed narrowly and I deprecate the attempt
to wheel it out on all occasions.... The present case does not involve
issues of public policy and it is decided solely on the breach of the
requirement of an opportunity to present a case which I have held
to be
14
a serious enough irregularity to justify refusal of enforcement."
Other parties have attempted to make a similar argument to that presented by
the successful appellant in Paklito.These attempts, to date, have failed.
One example of such an attempt is found in Nanjing Cereals, Oils and
Foodstuffs Import & Export Corp. v. Luckmate Commodities TradingLtd. 15 The
arbitral panel's award in favour of the plaintiff stated:
[t]hrough independent investigation, the Arbitration Tribunal holds that
the resale price of 3800 yuan/ton was more reasonable. The expenditur
claimed by the claimants was too low, 150 yuan/ton was more reason-

113. Id. at 47.
114. Id. at 50.
115. [1994] 3 HKC552.
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able. Therefore, the profit loss of the claimants shall be
calculated out as
16
3,700 yuan/ton less 3,277 yuan/ton = 423 yuan ton.'
The defendant based its challenge to this award on the decision in Paklito,
arguing that it was in an even worse position than the Paklito defendant, "since
they were not even told about the evidence which
the Tribunal had gathered for
1' 17
itself, let alone given the chance to question it.
The court distinguished Paklito from the instant case:
However, it appeared that the Defendants had ample opportunity to
present their own evidence..., but by their own admission they had
failed to do so. In addition, regarding the issue of whether I should
exercise my discretion in refusing in any case to set aside the Award,....
[defendants' counsel] conceded that the fact that the final award was
lower than that claimed by the Plaintiffs was against his clients.

In conclusion, I am not satisfied that the Defendants have made out
sufficient grounds for me to refuse leave to enforce the Award ....
Even
if they had made out sufficient grounds, in my opinion this is a classic
case where a court should exercise its discretion to refuse to set aside an
award, due to the failure of the Defendants to prosecute their own case
properly by submitting their own evidence to the Tribunal. The fact that
the award was lower than that sought by the Claimants
is also a powerful
18
factor against exercising discretion not to enforce.'
In QinhuangdaoTongda EnterpriseDev. Co. and Another v. Million Basic
Co. Ltd.," 9 the defendants argued that they were not given an opportunity to
present their case and that this violated the public policy of Hong Kong. 120 This
denial of due process or natural justice allegedly occurred when the defendant's
lawyer secured an audience with the Chief Arbitrator through CIETAC's
Registrar. During this meeting, new evidence was presented to the Chief
Arbitrator who allegedly instructed the defendant to prepare and file a detailed
submission to the tribunal. On the date that the submission was filed, CIETAC
issued its decision in favour of the plaintiff.
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The High Court reasoned:
The defendant initiated the proceedings, submitting at that point in time
a full application dealing with the merits of the dispute. They were
represented at the hearing and made oral representations. Following this
hearing, the defendant filed a further three written submissions, two in
reply to a submission of the plaintiffs....
In light of all this, it can hardly be credible that the defendant had no
opportunity to present their case. The defendant knew that the tribunal
had fixed a deadline for the submission of evidence. This deadline was
allowed to pass without any application for an extension being made. It
was not until after the proceedings had been formally declared closed that
Once a
any attempt was made to have new evidence admitted ....
tribunal has set a date for the end of the proceedings, it cannot be right
that any party can go to the tribunal with new evidence and demand that
it have an opportunity to be heard. There21may of course be very
exceptional cases but this is not one of them.
The High Court thus ruled against the defendant/appellant, stating:
The fact that the defendant waited... before ... looking for this [new]
evidence is his own fault and thus is surely irrelevant. In arguing now
that the plaintiff misled the Tribunal, the defendant wants another chance
to argue the merits of the case. It is too late for that. The New York Convention is clear that it is not for the enforcing court to rehear the case on
the merits. It makes no difference that the defendant couches his submission in terms of public policy and an attempt to mislead the arbitral
tribunal. He is trying to appeal the merits of the case and that is not
allowed.

[The public policy ground for refusal must not be seen as a catch-all
provision to be used wherever convenient. It is limited in scope and is to
be sparingly applied. I do not see that any aspect of this case could
offend Hong Kong's "basic notions of morality and justice." The argument that the plaintiffs misled the Tribunal is no more than an attempt to
conduct a merits review of the case, and does not constitute a basis for

121. Id. at 176.
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refusing enforcement on the grounds that enforcement would be contrary
to the public policy of Hong Kong.
In the case of Werner A. Bock K.G. v. The N's Company... it was said
that the whole tenor of this part of the Arbitration Ordinance is to
discourage unmeritorious technical points and to uphold the Convention
awards except where complaints of substance can be made good. I very
much agree. In the present case, no complaint of substance has been
made good, and the Award should therefore be upheld without looking
at its merits."
V. POST 1997 SPECIAL ADMINISTRATIVE REGION

The People's Republic of China ratified the Convention on January 22, 1987.
On July 1, 1997, the United Kingdom's sovereignty over the Territory of Hong
Kong will revert to the People's Republic of China. The impact of this transition
is unclear.
In theory, under the Sino-British Joint Declaration, there should be no change
in the Hong Kong judicial system for the next fifty years. Furthermore, in theory,
whereas both the United Kingdom and the People's Republic of China have
ratified the Convention, there should not be any transitional difficulties in respect
of the Convention applicability to foreign, but not PRC, awards.
One source has stated, "As a matter of general principle, there is obviously
no problem about the continued application of these treaties to Hong Kong after
1997 but some interesting problems do arise if the British and Chinese governments have made different reservations to such treaties. Fortunately
they have
123
Convention."'
the
of
respect
in
reservations
made the same
However, public international law might possess a different conclusion as to
whether the Convention will continue to apply in its present state. This is due to
the anomaly which will arise after the transition of Hong Kong from a colony
under the British to a Special Administrative Region under the mainland Chinese.
The anomaly is that the United Kingdom ratified the Convention, making the
reciprocity reservation while the People's Republic of China ratified the
Convention, making both the reciprocity reservation and the commercial reservation. A further anomaly is that the Special Administrative Region, although
possessing its own legal system, will not be a "foreign" jurisdiction as such.

122. Id. at 177-78.
123. KAPLAN Er AL, supra note 6, at 232. This statement is incorrect as the United Kingdom made only
the reciprocity reservation while the PRC made both the reciprocity and the commercial reservations.
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VI. SUMMARY AND CONCLUSION

The Convention is crucial to the resolution of international commercial
disputes. A substantial majority of the world's trading nations have adopted the
Convention which remains open for adoption. The Convention is designed to
enhance the arbitral process by providing the international framework necessary
to assist in the initiation stage of arbitration [by enforcing the parties' agreement
to arbitrate] and at the resolution stage of the arbitral procedure [by providing for
the enforcement or recognition of an arbitral award]. This article has focused
upon the impact of the latter upon Hong Kong.
Hong Kong's judiciary has given broad and favourable interpretation to the
Convention, commensurate with the Convention's raisond'Otre of simplifying
and particularly standardizing the enforcement stage of proceedings in the arbitral
process. The High Court has set stringent standards for the application of sometimes nebulous concepts contained in the Convention, such as "public policy."
The High Court has shown no hesitation in rebuking or reprimanding parties who
act in bad faith.
All the recent decisions cited in this article have been decided by the then
Judge heading the Construction and Arbitration List, the former Mr. Justice Neil
Kaplan. Although no longer on the bench, the precedents set by Mr. Justice
Kaplan serve to direct the future judges who will head the Construction and
Arbitration List. With so many precedents solidly established, it is unlikely that
there will be any substantial change in judicial attitudes towards the enforcement
of Convention awards.
In conclusion, the Territory of Hong Kong will continue to afford the
requisite support and interpretation necessary in order to achieve the Convention's goals of providing uniform rules and certainty for the enforcement of
arbitral awards made overseas.
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